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1. The Council of Bars and Law Societies of Europe (CCBE) represents more than 700,000 

European lawyers through its member bars and law societies of the European Union and the 
European Economic Area. In addition to membership from EU bars, it has also observer 
representatives from a further six European countries’ bars. The CCBE responds regularly on 
behalf of its members to policy consultations which affect European citizens and lawyers. 

 
2. In formulating our response, we have considered the following papers issued by OECD: 
 

2.1 Working paper 1 – ‘How the study team is working’ 
2.2 Working paper 2 – ‘Draft framework for the report’ 
2.3 Working paper 3 – ‘The emerging direction of the study’ 
2.4 Working paper 4 -‘Placing risk management and the enhanced relationship in context’ 
2.5 Working paper 5 -‘Risk Management’ 
2.6 Working paper 6- ‘The enhanced relationship’ 

 
3. Having reviewed the papers in detail, there are many desirable goals stated which are clearly 

in the public interest in terms of achieving a more effective relationship between Revenue 
authorities and taxpayers and the intermediaries who advise them. In particular, we endorse 
the desirable objectives of a relationship between Revenue authorities and taxpayers that is 
built around commercial awareness, impartiality, proportionality, disclosure and 
responsiveness which are fully articulated in Working Paper 6. We also agree that if such an 
enhanced relationship can be built, a reduction in compliance costs and greater certainty in 
structuring a taxpayer’s affairs are potentially material benefits that could accrue from the 
proposals. It is also axiomatic to note that enabling Revenue Authorities to work more 
efficiently could reduce public sector compliance costs and so benefit citizens in a particular 
jurisdiction generally. We have however in our review identified some particular concerns. 

 
4. We should therefore like to separate out our concerns into a number of specific areas where 

we will make specific comments.  These are: 
 

4.1 Impact on legal professional privilege / professional secrecy (see in particular 
paragraphs 11-13 of Appendix III of Working Paper 6) 

4.2 Implications for proposed risk assessment of tax advisers (see in particular paragraph 
38 of Working Paper 5) 

4.3 Relevance and applicability of proposals outside the realm of large corporate 
taxpayers 

4.4 Concerns about the definition of ‘unacceptable tax minimisation’  
4.5 Overall workability of new approach based on ‘relationship’ 

 
5. Impact on Legal Professional privilege / Professional secrecy 
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5.1 We note in particular the comments at paragraph 13 of Appendix III to Working Paper 
6 that participation in the enhanced relationship would not, in the view of the study 
group require tax plans to disclose information subject to legal professional privilege 
(‘LPP’) or professional secrecy. We remain concerned about this matter. Whilst it is 
suggested in paragraph 13 that what would be disclosed in the first instance would be 
the disclosure of facts rather than the legal conclusions to be drawn from those facts, 
we feel it is inevitable that in a process where a Revenue authority responds with 
further questions or comments, the Revenue authority are very likely to wish to 
understand the legal analysis of the factual issues. In this context, once the taxpayer 
has made the initial disclosure it is difficult to see that resolution of the matter will 
generally progress without being drawn into legal argument and a request to disclose 
the privileged advice. Moreover, in many European jurisdictions, the scope of 
professional secrecy is more extensive than that of LPP. In such jurisdictions the facts 
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on which legal conclusions are drawn may be covered by professional secrecy, and 
may consequently not be disclosed to a Revenue authority. 

 
5.2 As a related matter, we appreciate that the extent of the capacity of clients to waive 

LPP or professional secrecy varies between different jurisdictions amongst our 
member states. In some jurisdictions, clients may not waive professional secrecy at 
all. In this context, it would be essential even where the taxpayer wished voluntarily 
to disclose the basis of his legal advice for any agreed process not to undermine the 
concept of LPP or professional secrecy; it follows that for the Revenue authorities to 
gain the confidence of taxpayers and their legal advisers, we would propose there 
should be an express ‘carve out’ such that any  disclosure made in this context would 
not be capable of being construed as a waiver of LPP or professional secrecy more 
generally by the taxpayer. 

 
5.3 The study team envisages that if disclosure to a revenue body is made directly from a 

tax adviser, it can only be on the taxpayer's instructions or under a statutory obligation 
that requires direct disclosure from the adviser (paragraph 20 of Appendix III of Paper 
6). We understand that the study team is not suggesting new statutory obligations to 
be created, but we still want to emphasize that the legal profession has opposed the 
enactment of information duties for lawyers in the framework of the fight against 
money laundering, and will strongly oppose any new attempt to chip away at LPP or 
professional secrecy.  

 
6. Risk Assessing advisers 

 
We should like to place on record our serious concern about the proposal that revenue 
authorities formally risk assess individual firms and tax advisers as part of this project and 
make such risk assessments available (see Paragraph 41 of Working Paper 5).  We are 
opposed to this process in principle for a number of reasons as follows: 
 
6.1 Objectivity 
 

(a) We are sceptical on principle whether there would be a sufficient degree of 
impartiality on the part of the Revenue authorities for such risk assessment to 
be undertaken in a transparent and acceptable manner.  Given that as we 
understand it, the risk assessment would be undertaken by the Revenue 
authorities themselves and not by an independent third party, there are 
related concerns about the impartiality and consistency with which risk 
assessments would be undertaken especially when it comes to specific law 
firms or other tax advisers. 

(b) Assuming that the first hand perspective of Revenue officials interacting with 
the relevant firms would be influential in the risk assessment, this gives rise to 
risks of potential subjectivity on the part of Revenue officials which would 
need to be counterbalanced by some third party vetting for the process to be 
credible. 

(c) We also envisage the process of maintaining and updating records on firms 
could be highly bureaucratic and expensive.  To the extent that the reputation 
or position of firms is dependent upon senior individuals working within the 
firms, it is difficult to see how any assessment could be properly maintained 
without also monitoring movement of key individuals between professional 
firms 

 
6.2 Desirability 
 

We endorse the comments of the CFE in its submission of June 26, 2007 expressing 
scepticism about the potential commercial consequences of risk assessment for legal 
advisers and other tax professionals.  These could be particularly acute in the case of 
smaller professional firms and specifically sole practitioners if the risk assessment was 
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linked to the capacity of the individual firm to obtain professional indemnity insurance 
(PII) as if the risk assessment was made known to the adviser but was otherwise 
confidential, there would be a duty to disclose to insurers as a relevant fact given the 
duty of utmost good faith that normally applies to insurance. In the context of 
preserving taxpayer choice of the widest range of advisers, it is difficult to see how 
one could protect against the risk that advisers who were prepared to represent 
taxpayers in areas of controversy might not be given a ‘high risk’ assessment that 
could impact adversely on the viability of their business in relation to their PII position. 
We are also concerned that this information might when an adviser was dealing with 
another part of the Revenue authority potentially prejudice the view of other Revenue 
officials. 

 
6.3 Consequences of increase in Revenue power 

 
The risk-assessments can only be effective if they carry such commercial 
consequences that few practitioners would be likely seek a “high-risk” rating.  Indeed 
the paper explicitly makes clear that such a “high risk” rating would be associated with 
increased inquiries and thus higher costs for clients.  A “high-risk” rating may be 
perceived, in effect, as a penalty, which the revenue could apply to advisors even 
though they have recommended actions which are entirely legal. 
In the hands of the Revenue such risk assessments may be perceived as a powerful 
tool to discourage advisors from recommending to clients actions which are entirely 
legal on a subjective basis that it is not in the interests of the Revenue.   
Such a “high risk” rating may undermine the trust between advisors and the Revenue 
as it may be perceived as tantamount to a subjective “blacklist” of those advisors who 
legitimately challenge the revenue. This could threaten the independence of legal and 
other tax advisers and have the reverse affect that the Working Papers are advocating 
in undermining trust between the Revenue authorities and advisers. 
 

7. Applicability of proposals outside of the large corporate area 
 
We note that Working Paper 2, paragraph 4a. mentions the potential application of the 
proposals to large public corporates and that this principle is developed specifically in 
paragraph 12 of Working Paper 4 noting that there may be significant incentives in adopting 
the ‘enhanced relationship’ proposals for this group of taxpayers given the size and complexity 
of their business and the particular challenges that ongoing compliance may generate for them 
in the context of achieving certainty for their public reporting to shareholders.  
 
We are not however convinced that the working papers as currently constructed make a 
convincing case for the potential applicability to these principles and benefits to a wider range 
of tax payers, specifically high net worth individuals who are referred to alongside large 
corporates at paragraph 4a of Working Paper 2. In practical terms, the profile and issues 
facing most high net worth individuals differ radically from those of large corporates so the 
logic of this taxpayer group being suitable to this approach is difficult to follow. 
 

8. Potential impact of proposals on smaller and independent legal and other tax advisory 
firms 
 
We have a generic concern that the proposals on enhanced relationships between revenue 
authorities and tax intermediaries referred to at Paragraph 47 – 57 of Working Paper 6 may 
work against the interests of those lawyers and other tax advisers who work outside of large 
firms of lawyers and accountants.   
 
By orientation, large organisations such as national Revenue authorities may feel more 
‘comfortable’ in building enhanced relationships in an advisory context with large firms of 
lawyers and accountants who have similar organisational profiles.  It follows from this that to 
the extent that the proposals are based around the capacity to generate formal working 
relationships to make the process viable, smaller firms will by definition have less capacity to 
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develop resource and effort in dealing with Revenue authorities and may therefore be 
impacted negatively in consequence in the context of their ability to seek informal reassurance 
of points of controversy at an early stage.  We see this as a potentially concerning issue in the 
context of  maintaining a ‘level playing field’ between advisers relationships with Revenue 
authorities given the possibility of special relationships developing between large firms and 
Revenue authorities for the reasons stated. 

 
9. Defining unacceptable tax minimisation 
 

9.1 There are a number of comments throughout the paper which focus on concepts of 
‘unacceptable tax minimisation’ (in particular, Working Paper 2, paragraph 10) and an 
explicit acceptance that the view of Revenue authorities and tax advisers about what 
is the ‘right’ amount of tax can and often do vary materially.  We are concerned about 
the implicit  possibility in these comments of blurring the distinction between : 

 
• what amounts to criminal tax evasion which is unacceptable as in breach of the 

law on;  and  
• taxpayers acting within the law engaging in what is perceived by Revenue 

authorities as ‘aggressive’  but lawful tax planning 
 
Whilst there may be different moral views on whether certain lawful tax planning is 
desirable, perceptions of aggression can vary widely. Without taking a stance on the 
moral issue, we firmly believe that if an individual is acting within the law, he should be 
able to place his case before the Revenue authority and courts without being 
stigmatised and to engage legal counsel to argue his case. 
It is highly unlikely that there will be a consensus between advisors and 
revenue officials as to the meaning of "unacceptable tax minimisation".  In the context 
or building a trusting relationship between advisors and revenue this renders this key 
term somewhat meaningless.   
Unlike the Seoul Declaration from which these working paper germinate, this study 
focuses on tax planning which is not illegal but has unintended and unexpected tax 
revenue consequences from the perspective of the revenue. We contend that this 
must be a matter for the revenue, and not the tax advisor or the taxpayer.  The paper 
is right to note that ultimately, if tax planning works within an interpretation of existing 
tax law that courts support, only governments and legislatures can change the 
wording of the law to alter the interpretation. 
We note the reference to the “spirit of the law” (paragraph 12 of Working Paper 5). It 
may be tempting for some policymakers to go down a route where the "spirit of the 
law" is evoked over compliance with the rule of law.  This temptation should be 
resisted as a concept which is far too uncertain, arbitrary, and certainly no basis for 
policy or enhanced trust. 

 
9.2 We note the reference in the study to the introduction in certain jurisdictions of ‘tax 

shelter’ legislation (in particular at paragraph 56 of Working Paper 5).  Equally, it is 
accepted at paragraph 57 that taxpayers are free to seek advance rulings in certain 
cases where there is uncertainty about the tax implications of engaging in a particular 
commercial transaction.  Our firmly held view is that a combination of these two 
potential routes will enable Revenue authorities and tax payers to: 

 
• In cases where Revenue authorities identify areas of so called ‘aggressive’ 

tax avoidance that they wish to be advised of contemporaneously rather than 
retrospectively through normal self-assessment procedures; and 

• In the case of taxpayers, identify areas of uncertainty where they wish to seek 
advance comfort on specific transactions. 

 
In conclusion, we suggest that consideration be given to the possibility of these measures in 
combination as a more appropriate manner of seeking to enhance levels of information flow 
from taxpayers which is seen as a desirable objective. In essence, they would appear to offer 
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a more uniform and objective basis which is open to taxpayers at large to be advised of or 
seek to take advantage of in appropriate circumstances than a blurring of the line between tax 
evasion and lawful but aggressive tax planning. 

 
10. Conclusion 
 

In summary, whilst as noted above, we see much in the proposals that is well intended and a 
number of desirable objectives articulated, we retain a degree of scepticism as to the 
workability of the proposals. Specifically, we remain concerned about the potential impact of 
the proposals in their current form on the specific area of legal professional privilege / 
professional secrecy, as well as the potential for them to detract from the ability of taxpayers to 
engage the attorneys and other tax advisers of their choice to assist them in the conduct of 
their tax affairs. 

 
C o n s e i l  d e s  b a r r e a u x  e u r o p é e n s  –  C o u n c i l  o f  B a r s  a n d  L a w  S o c i e t i e s  o f  E u r o p e  

association internationale sans but lucratif 
Avenue de la Joyeuse Entrée 1-5 – B 1040 Brussels – Belgium – Tel.+32 (0)2 234 65 10 – Fax.+32 (0)2 234 65 11/12 – E-mail ccbe@ccbe.org – www.ccbe.org 

07.09.2007 
6 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /FRA <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


