
Lawyers Responding to Challenges in the World Economy 
 
Fernando Pelaez 
IBA President 
 
The Challenges – the current environment 
 
We are living in interesting and challenging times. Challenging times for politicians, for the 
financial services industry and for the legal profession; for our clients, for the average man on the 
street.  
 
Every sector of the economy has some tale to tell about the effects of the economic difficulties 
which have beset us. And, of course, the legal profession is no exception. 
 
Many articles in the legal, national and international press have, understandably, focussed on the 
difficulties experienced by a significant number of the world’s largest law firms. Mass 
redundancies make big news.  
 
And just as economic and political pundits have made distinctions between the Anglo-Saxon 
capitalist model and the somewhat more statist Continental European system, so too there are 
those who would draw distinctions between the respective woes of the large UK and US law 
firms on the one hand and those firms centred elsewhere in the world on the other – distinctions 
which, I have to say, are not always helpful.  
 
It is certainly true that the impact of the recession has had, and continues to have, a seismic 
impact on the world’s largest firms. Estimates of associates and partners laid off in the US vary 
but one estimate puts it at between 3,000 – 4,000, with average partner compensation dropping by 
tens of percentage points1. 
 
In the UK the picture is similar and the English Law Society has launched a campaign to warn 
students of the risks and cost implications of becoming solicitors.2 
 
Sadly, amongst this very human cost, I detect in some quarters a barely disguised glee at the 
apparent turn-around in fortunes.  
 
One US journalist has referred to the big law firms as like “the pharaohs of old”. They have 
embarked on “empire building” he claims, raising their pyramids on the back of legions of hard-
working associates. He goes on to say that “Increasing a firm’s leverage – as expressed through 
the billable hour, one of the most pernicious creations in the annals of commerce – has been the 
key metric driving profitability . . .”3  
 
The large firms have also been roundly savaged, often I think unfairly, for making redundancies. 
Elsewhere, criticism has been somewhat more measured. By these accounts the big firms have 
been behaving like businesses, reacting to the recession with sensible layoffs rather than 

                                                 
1 http://www.abajournal.com/news/will_economic_edifice_of_biglaw_crumble_in_the_recession 
2 http://www.thelawyer.com/law-society-to-students-legal-career-may-be-too-risky/1001544.article 
3 http://www.abajournal.com/news/will_economic_edifice_of_biglaw_crumble_in_the_recession 



perpetuating the myth of health at all costs — costs which would otherwise be passed on to 
clients. 4 
 
Elsewhere times are hard but the dramatic events witnessed in relation to the large UK/US firms 
have been less in evidence. For example, as far as I can see (and you will no doubt correct me if I 
am wrong), the Nordic firms have proved more resilient over the past 12 months.  
 
This is partly put down to the fact that their lawyers are not as specialized as those working for 
their UK/US counter-parts. They can put on different hats, when times are hard. A Swedish 
banking lawyer helping banks to lend money in the good times can turn his hand to enforcing 
financial covenants or helping borrowers in the bad times.5 An argument no doubt in favor of not 
having too great a degree of specialization.  
 
It is also partly a product of the time-lag caused by the ripple effect of the US financial crisis. A 
Swedish lawyer has stated as well that the Nordic region is one and half years behind the U.S. in 
economic impact terms and there may therefore be more to come in 2010.6  
 
Similarly, elsewhere in Europe, in Spain, for example, one senses that whilst profits for some of 
the key firms will drop in 2009, wholesale redundancies have generally as yet not been in issue; 
indeed a number of firms have continued to recruit.7 
 
Of course it is generally the case in any economic cycle that a down-turn in fee income in one 
area is made up for by an up-turn in income in another area. Those who maintained a strong 
insolvency practice during the good times are now, no doubt, thankful that they did.  
 
It has also been a good time to be specializing in regulatory work and, in certain jurisdictions and 
assuming you were well-placed to respond to market need, you may well have found that areas 
such as alternative dispute resolution, environmental law, labor law and consumer protection have 
been holding up well.8 
 
However, this recession is out of the ordinary. European M & A work for the first 6 months of the 
year fell by over 42% compared to the equivalent period of 20089. That’s a big hit by anybody’s 
standards and not easy to make up elsewhere. 
 
 
 
 
 
 
 
 

                                                 
4 http://www.thenewlawyer.com.au/article/Law-firms-react-like-businesses-in-recession/489156.aspx 
 
5 http://www.thelawyer.com/nordic-special-report-pole-survivors/1000655.article 
6 ibid 
7 http://www.thelawyer.com/garrigues-out-of-sight-of-rivals-as-spanish-sector-starts-to-feel-the-economic-
pinch/1001358.article 
8 http://www.abajournal.com/magazine/where_the_work_is/; and 
http://www.newworldcrisis.com/blog/2009/03/24/british-lawyers-make-their-profit-on-crisis 
9 Lawyers weekly July 22nd  http://www.lawyersweekly.com.au/blogs/international_spotlight/archive/2009/07/22/uk-
firms-hold-on-for-the-ride-as-m-amp-a-tumbles.aspx 



 
 
The response 
 
So much for the challenges in the world economy, what about the other part of the title to my 
presentation, which is how lawyers are responding to those challenges? 
 
I want to look at this from a number of different perspectives: 
(a) the firm and its clients 
(b) lawyers and regulators  
(c) lawyers and the wider community 
 
 
The firm and its clients 
 
These days we all, no doubt, have some corporate and personal vision of what we as a firm, and 
as individuals, are about.  
 
In the simplest terms I guess we are all here in the hope and expectation that we can continue to 
do the job we love to the best of our professional ability and in an ethical manner; that we can 
individually and collectively serve the needs of our respective clients; that we can make a 
satisfactory living in doing so, and that our firms thrive as well. 
 
That has become more challenging in the light of recent events. How then do we respond to those 
challenges? 
 
Well, for those of you who are expecting me to give you a list of 10 top tips I am afraid you will 
be disappointed. I do not have all the answers, and having attended the IBA’s Group Members’ 
Annual Summit in July, which some of you may also have attended, I fee no shame in this. 
Despite the wonderfully talented line-up of speakers from around the world at that event, none of 
them professed to have the answers either!  
 
No, all I am going to do is to raise a number of issues in the hope that this will generate some 
debate.  
 
Firstly, I want to talk about our clients. At the IBA Group Members’ Summit, we were privileged 
to participate in some discussion groups facilitated by Professor David Wilkins, the Director of 
the Centre on Lawyers and the Professional Services Industry at Harvard Law School and 
Professor Richard Susskind, a consultant and author on legal IT solutions.  
 
Richard Susskind made the very interesting point that whenever he is having round-table 
discussions with law firm partners about the challenges facing the profession, no-one ever 
mentions the clients. Which when you come to think of it, and bearing in mind how client-
focused we profess to be on all our web-sites, is rather strange?  
 
So let’s put the client centre-stage for a moment and talk about issues to do with value for money 
for clients. We all know that clients want more, and better, service, for less money. It was ever 
thus, I suppose, but is all the more so now, in a recession.  
 
 
 



 
 
As an issue it has certainly been put centre stage by the Association of Corporate Counsel. They 
have published their “Value Challenge” which is, well, just that – a challenge to “focus on value”. 
10 
 
Let me quote what they say: 
 

“In-house counsel and law firms leaders have talked about innovation and alternative 
fees for a long time; it’s time for the ACC Value Challenge to help us all put our 
money where our mouths are. 
 
For firms, this may mean fixed fees for projects or stages, structuring relationships to 
reward results, outcomes and efficiencies, leaner staffing or alternative sourcing, 
better mentoring and training, a focus on process and outcomes (rather than a 
continued focus on lawyers just performing tasks), and more attention to client goals 
and results. 
 
For in-house lawyers, this may mean rewarding firms with longer-term, trusted 
relationships, giving firms greater continuity of work and getting out of micro-
management (so long as there is trust that costs are related to value), managing 
their own functions and personnel to enhance firm performance, and communicating 
better on expectations and budgeting up-front”.11 

 
So a number of interesting issues there – what does that mean for us? 
 
Increasing commoditization? Does our professional pride keep us overly wedded to the traditional 
concept of bespoke tailored services? Or is our ability to provide tailor-made solutions what 
marks us out as the professionals we are? Is bespoke tailoring really what the client wants?     
 
And what about more flexible billing systems? Is the billable hour the most “pernicious creation 
in the annals of commerce”? Well, I personally wouldn’t go that far but I would suggest that its 
days as the almost exclusive default option for law firm billing are numbered. The Association of 
Corporate Counsel acknowledges that there is no “one-size-fits-all solution” but clearly we will 
not meet client needs if we lack imagination.12 
 
“Leaner staffing”? Yes, redundancies where necessary although I am sure all of us see this as a 
last resort response. Apart from the potential fallout in terms of reputation and employees 
goodwill and motivation there is the critical issue that many commentators consider that we went 
into this down-turn very suddenly and could come out of it just as suddenly. Keeping the firm not 
only alive but also vigorous in readiness for the upturn is obviously the key.  

Purchasable annual leave, job-sharing, pay cuts and reduced hours are all out there as potential 
alternatives.  

 

                                                 
10 http://www.acc.com/valuechallenge/ 
11 http://www.acc.com/valuechallenge/resources/upload/ACC-Value-Challenge-Briefing-Package.pdf 
12 Ibid. 



 

In Australia a few months ago an Employee Insights Survey of 560 professionals revealed that 
70% of Australians would prefer to stay at their current employer and work reduced hours than 
face alternative cost-cutting measures – and amongst lawyers the percentage was even higher.13  

There is also, of course, the issue of alternative sourcing. In June Rio-Tinto outsourced its 
contract review and drafting work, and legal research to CPA Legal – the work is being done by a 
team of lawyers in India. And, again just to remind ourselves of the client perspective on all this 
let me tell you what Rio Tinto’s Managing Attorney, said at the time: 

“We took a long hard look at our internal costs and the amount we were spending 
with outside counsel . . . "By shifting work to CPA Global our internal team will be 
freed up to get involved in some of the more complex and challenging legal 
matters, which in the past might have been sent to outside counsel at significant 
cost. 

". . .  we will have more time to lift our heads up from the day-to-day reactive 
delivery of legal services and focus on being more proactive. We will have more 
time to spend with the business, develop stronger relationships and understand 
what we can do to prevent legal issues developing in the first place with a 
stronger focus on prevention rather than cure."14 
 

Where does this leave law firms? Do we need to find more imaginative ways of sourcing our low-
end work?15  

Finally, in relation to this particular topic of law firms and their clients, whilst there is a lot of 
“doom and gloom” out there, I want to finish on a positive note. This is a quotation, emanating 
from the Australian firm Freehills: 

"The differentiator between companies in times like this is getting out there and 
growing the business and seeking opportunities to expand . . . when everyone else is 
hunkering down"16  

And, despite the plethora of downward forecasts to which we have been subjected over the last 12 
-18 months that is a driving force which will ultimately bear fruit for those clients, and law firms, 
which can maintain a sense of purpose and strategic vision.  

Whilst all recessions have their casualties the challenge of seeking and finding new business 
opportunities in hard times has led to the creation of some of the world’s great business 
enterprises ever since the days of the industrial revolution.  

                                                 
13 Ibid. 
14 http://www.cpaglobal.com/media_centre/press_releases/0145/rio_tinto_signs_legal_services 
15 For out-sourcing sources referred to by Richard Susskind see also  
Voxius - http://www.voxius.nl/index.cfm?mid=4XE5MPWP;  
Axiom - http://www.axiomlegal.com/Attorneys/profiles.asp?section=attorneys&subsection=profiles 
Lawyers on Demand Berwin Leighton: http://www.blplaw.com/index.cfm/Lawyers_on_Demand/1472 
   
16 http://www.lawyersweekly.com.au/blogs/special_reports/archive/2009/07/15/hanging-on-5-strategies-for-cutting-
costs-not-heads.aspx 



 
 

Lawyers and Regulators 
 
Politicians throughout the world have agreed that changes must be made to the “regulatory 
architecture” that underpins financial markets and to the rules that apply to market activity.  
 
Over the last few months there have, of course, been differences of opinion as to the scope and 
nature of these changes, arising as a result of different approaches to some of the fundamental 
questions; for example, whether the financial crisis was a result of a failure of the regulators or 
the regulatory system.  
 
The Obama administration has come out with its proposals for change, the UK government has 
also issued its white paper; others will follow. 

What will the financial landscape be like in 5 years time?  

Will the banks be so tightly regulated that innovation is stifled? Investment banking hived of? 
Regulators requiring national liquidity and management systems so that, to paraphrase the words 
of one legal expert international banks of the future will resemble an archipelago with country 
heads running national outposts like country barons?  

How will the raft of new legislation affect the levels of domestic and international trade, the life-
blood of our fee income? In short what effect will these regulations have on our clients, our 
practices, and the wider community? 

Inevitably as soon as proposals for change are published there are, on the one hand, those who 
maintain that they represent a radical, yet measured, package of reforms and, on the other hand, 
others who are openly critical. 
 
The Obama administration’s legislative proposals17 have been widely commented upon and 
alternative proposals put forward.  
 
The Republicans have proposed their own regulatory reform legislation, which contain other 
proposals, including stripping the Federal Reserve of certain regulatory and supervisory duties to 
restore its focus on its "monetary policy mandate," According to one senior Republican their plan 
will make regulators “accountable to consumers and allows for market discipline to work, rather 
than relying on the government to pick winners and losers."18.  
 
Others in the financial sector have had their say. The Chairman of the Federal Deposit Insurance 
Corporation, Sheila Bair, has criticized elements of the proposal to appoint the Federal Reserve as 

                                                 
17 http://www.financialstability.gov/docs/regs/FinalReport_web.pdf and see President Obama’s comments at 
http://www.whitehouse.gov/the_press_office/Remarks-of-the-President-on-Regulatory-Reform/ 
 
18 Davis Polk memorandum ibid and see also 
http://www.reuters.com/article/governmentFilingsNews/idUSN2341248520090723. 



systemic risk regulator19 and the SEC Chairman Mary Schapiro has maintained that the proposed 
Financial Stability Oversight Council should have greater authority.20  
 
The Chairman of the House Financial Services Committee, Barney Frank, has argued that the 
federal thrift charter should not be abolished, even if the Office of Thrift Supervision is merged 
into the Office of the Comptroller of Currency.21 

Similarly the UK’s white paper has attracted significant comment, being variously described, by 
critics, as  a “white flag” rather than a white paper and an exercise in “timid re-branding”, and by 
supporters as representing “bold and radical plans” which will prevent further crises in the 
financial industry.22 

The UK proposals include better arrangements for depositor protection, extended powers for the 
Financial Services Authority, and a new Council for Financial Stability. Significantly the UK 
government would continue with the much criticized tri-partite system, introduced by Gordon 
Brown in 1997, under which the Bank of England, the Financial Services Authority, and the 
Treasury share responsibility for financial supervision. The opposition conservative party would 
abolish this tri-partite system and hand back prudential oversight to the Bank of England. 

Some take the few that what is perceived as the paucity of concrete proposals by the UK 
government is to be explained at least in part by uncertainty as to how the new EU regulatory 
framework will pan out.   

Now days in my opinion, there is the risk that the enforcement of new regulations may take 
longer as a result of the recovery of the economy. As it was reported in the international press, 
The Chairman of the Federal Reserve, Ben S. Bernanke, offered his most hopeful assessment on 
the US economy in more than a year, at the Retreat of Presidents of Central Bank that took place 
a couple of weeks ago, asserting that “ the prospects for the return to growth in the near term 
appear good” stating that lending markets were functioning “ more normally”, that corporate 
bond issuance was strong and that other “previously moribund” securitization markets were 
reviving. He also stated that “strains persist in many financial markets across the globe”. In his 
remarks Mr. Bernanke raised hopes that the global recession was over. Nevertheless, he warned 
that “critical challenges” remained. Positive figures have been also reported on the economies of 
Germany and France.   
 
Of course with the US economy and certain economies in the euro zone recovering faster than 
expected there may be a perception that there is no need to review and enforce new regulations to 
avoid a similar crisis to the one we have been facing since last year. This may have a delaying 
effect on the reform process.  
 

                                                 
19 Davis Polk memorandum the Regulatory Reform Marathon, 28.7.09; see also Statement of Sheila C. Bair, Chairman, 
FDIC on Regulatory Perspectives on Financial Regulatory Reform Proposals before the Financial Services Committee, 
U.S. House of Representatives, July 24, 2009 at http://www.fdic.gov/news/news/speeches/chairman/spjuly2409.html 
20 Davis Polk memorandum ibid and for original comments see 
http://banking.senate.gov/public/index.cfm?FuseAction=Hearings.Hearing&Hearing_ID=dabb299b-02c3-4e4b-a116-
0767b04768ff. 
21 Davis Polk memorandum ibid and see also 
http://www.reuters.com/article/regulatoryNewsFinancialServicesAndRealEstate/idUSN1533937520090715. 
22 http://www.hm-treasury.gov.uk/d/reforming_financial_markets080709.pdf and for comment see  
http://www.guardian.co.uk/business/2009/jul/08/banking-regulation-alistair-darling 



Where does all this leave us as lawyers? Well, apart from an expected surge in business in the 
area of financial regulatory advice, at least for those firms specializing in this area, there is a 
wider issue. As the debate rages about the future shape of the financial world we are entering a 
critical period and lawyers have a vital part to play. We are especially well placed to contribute 
our expertise to the debate, to shape the new regulatory environment and to do so, without 
concern for narrow party political or other vested interests.  
 
So whilst the temptation may be to be inward-looking – to concentrate solely on one’s own 
clients, one’s own business, to keep one’s own ship pointing in the right direction (wherever that 
may be), this is a temptation we must avoid. The relevant legislative changes around the world 
are not going to happen overnight. As well as comment on, and shape, the detail of what is being 
proposed we must, I would suggest, continue to advocate the continuance of liberal world 
financial markets and take a firm stand against protectionism by regulation. We must also 
continue to defend the rule of law as the fundamental principle and prerequisite of free trade. 
 

Lawyers and the wider community 

And in the context of the rule of law there is other lobbying we need to do.   

One effect of the crisis is that throughout the world countries are having to tighten their belts in 
relation to public spending. That is inevitably going to have an impact on the provision of state 
funded legal services, which in many jurisdictions were at best already feeling the pinch before 
the crisis, or at worst were largely non-existent. Whilst most of you are, I know, engaged in 
corporate work, this is a matter of concern for all of us.  

In the US, for example, an estimated 80 percent of legal needs of low-income people go unmet. 
Those needs are becoming even more pressing as growing numbers of homeowners face 
mortgage foreclosures, bankruptcies and unemployment.  

That, I am sure, is a predicament that is being replicated to greater or lesser extent across the 
world. There are no easy answers, of course, but all lawyers owe a duty to put our governments to 
task to get the best possible deal for public legal service provision. 

We also owe a duty, even in the current tough climate, to continue to promote the rule of law and 
human rights around the world. Indeed, we should be increasing our efforts in this area for it 
precisely the adverse conditions which the financial crisis is creating or to which it is contributing 
in many parts of the world, which create the breeding ground for incursions into the rule of law 
and an absence of human rights.  

 

 

 

 

 



 

In the words of the United Nations High Commissioner for Human Rights earlier in the year: 

“While it is imperative to respond to the current crises with a thorough review of the 
functioning of the international financial and monetary mechanisms, a human rights 
approach will contribute to making solutions more durable in the medium and long 
run. Such an approach helps to identify the specific needs and entitlements of 
vulnerable groups and individuals, particularly women and children, migrants, 
refugees, indigenous peoples, minorities and persons with disabilities. They stand at 
the frontlines of hardship and are most likely to lose their jobs and access to social 
safety nets and services.”23 

My final words to you therefore, in the light of these comments, are this. This is a global financial 
crisis and, in our search for solutions, we must not forget these, most disadvantaged sections of 
the globe. In this context the IBA’s Human Rights Institute continues its tireless work in 
promoting human rights across the world and I would urge you to continue to support its efforts.     
            
 
  
 
 
 

                                                 
23 http://www.unhchr.ch/huricane/huricane.nsf/view01/A7A2CA2316182115C12575630035ED9F?opendocument 


